IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

DAVI D HARRI S
PLAI NTI FF

VS. Docket No. 1:96cv74-D-B
COW SS|I ONER OF SOCI AL

DEFENDANTS
SECURI TY

MVEMORANDUM OPI NI ON

Presently before this court is atinely filed objection to
the findings and reconmendati ons of United States Magistrate
Judge Eugene M Bogen. Judge Bogen's report and reconmendati on
found the Adm nistrative Law Judge's (ALJ) denial of social
security benefits to the plaintiff to be correct. Having
consi dered the Magi strate Judge's report and reconmendation, the
def endant's objections thereto, the record as a whole, and the
pertinent case and statutory |aw, the undersigned shall adopt the
Magi strate Judge's report and recomendati on and shall deny the
petitioner's request for relief under 42 U S.C. § 405(9).

FACTUAL AND PROCEDURAL BACKGROUND

David Harris was born on Cctober 29, 1953, was educated
through the twel fth grade, has had sone vocational training, and
has since been enployed in various capacities including delivery
driver, material handler, custoner assistance person, railroad

repair person, and garbage collector. He owns a house and has



lived there for six or seven years with his wife and children.
Hi s | ast enpl oynent ceased on August 14, 1992 as a result of
back, leg, and hip pain; lower extremty and hand nunbness as a
result of a herniated disc; peptic ulcer disease; hypertension;
and depression. Plaintiff's testinony provides that since

| eavi ng work he has needed nedicine for pain but cannot afford
it. He is unable to sit for any length of tinme w thout
experiencing pain in his |legs, back and hip. Due to nunbness in
his feet and hands, he is not able to stand for any | ength of
time, nor is he able to kneel. He is no longer able to do his
former work and cannot sleep all night. He has difficulty
dressing hinself and requires assistance out of the shower. He
can no | onger enjoy past hobbies, such as fishing, due to his
physi cal condition. By and large, his day is conprised of naps,
wat chi ng tel evision, and novi ng about the house.

On June 21, 1993, plaintiff filed for social security
benefits. At the tinme of filing the plaintiff was forty years
ol d, wei ghed approximately 198 pounds, and stood six feet tall.
The benefits sought were denied initially and al so upon
reconsideration. Plaintiff received a hearing before the ALJ on
Septenber 26, 1994. The ALJ's decision, dated April 26, 1995,
denied the plaintiff social security benefits. The ALJ
determned the plaintiff's inpairnments of peptic ulcer disease,

hand nunbness, and depression were not severe, and further found



the plaintiff's conditions of status post-Ilam nectonmy w th back
pain, |lower extremty nunbness and hip pain, and controlled
hypertension were severe. Due to his inpairnments the ALJ
determ ned the plaintiff could no | onger perform his past
relevant work, but ultimately found the plaintiff was capabl e of
doi ng a nunber of sedentary jobs in the national econony.
Consi dering the conditions of the plaintiff that were found to be
severe inpairnents, the ALJ stipulated that the sedentary | obs
available to the plaintiff were required to allow himthe option
of rotating between sitting and standing. The specific jobs
actually naned were a self-service booth cashier, ticket taker
and ticket seller.® The plaintiff appeal ed the findings of the
ALJ, and on Cctober 24, 1996, oral argunent was heard by the
Magi strate Judge in the above entitled action in Oxford pursuant
to 28 U S.C. 8 636 (b)(4) and Local Rule M5(c), at which
plaintiff and defendant Comm ssioner were represented by their
respecti ve counsel
DI SCUSSI ON

In review ng the decision of the Secretary, this court is
limted to determ ni ng whet her substantial evidence supports the
finding of the ALJ when considering the record as a whole. See

Martinez v. Chater, 64 F.3d 172, 173 (5th Cr. 1995); Randall v.

! The jobs articulated by the ALJ were taken fromthe
vocational expert's opinion. The vocational expert testified at
the hearing before the ALJ.



Sullivan 956 F.2d 105, 109 (5th Cr. 1992); Selders v. Sullivan,

914 F.2d 614, 617 (5th Gr. 1990); Villa v. Sullivan, 895 F.2d

1019, 1021 (5th Gr. 1990). "Substantial evidence is nore than a
scintilla, less than a preponderance, and is such rel evant
evi dence as a reasonable m nd m ght accept as adequate to support

a conclusion.” Villa v. Sullivan, 895 F.2d 1019, 1021-22 (5th

Cir. 1990) (internal quotations and citations omtted); R pley v.
Chater 67 F.3d 552, 555 (5th Gir. 1995); Martinez, 64 F.3d at
173; Randall, 956 F.2d at 109. Four elenents are wei ghed when
determ ning "whether there is substantial evidence of disability:
(1) objective nedical facts; (2) diagnoses and opi ni ons of
treati ng and exam ni ng physicians; (3) the clainmant's subjective
evi dence of pain and disability; and (4) his age, education, and

work history." Wen v. Sullivan, 925 F.2d 123, 126 (5th G

1991); Martinez, 64 F.3d at 174. This court nmay not, however,
"rewei gh the evidence or substitute its judgnent for that of the

adm nistrative fact finder." Cook v. Heckler, 750 F.2d 391, 392

(5th Gr. 1985); see Randall, 956 F.2d at 109. If substanti al

evidence is found, this court may only determ ne whether the ALJ
applied the proper |egal standards and confornmed with the
applicable statutes and regul ati ons. Cook, 750 F.2d at 392-93;

see Martinez, 64 F.3d at 173. This court recognizes it is not to

act as a "rubber stamp"” for the Secretary's decision or the

magi strate judge's findings. Cook, 750 F.2d at 393. Therefore



"[w e nust scrutinize the record and take into account whatever
fairly detracts fromthe substantiality of evidence supporting

the Secretary's findings." 1d.; see Randall, 956 F.2d at 109.

The plaintiff makes two argunents in support of his appeal.
First, the plaintiff argues that the controlling | egal standard

as set forth in Stone v. Heckler was not followed in this case.

Stone v. Heckler, 752 F.2d 1099, 1101 (5th Cr. 1985). Second,

the plaintiff argues the ALJ did not give proper consideration to
the testinony of the vocational expert, did not specify what work
in the sedentary field the plaintiff was expected to perform and
did not properly address issues such as credibility and pain.

The five-step process for evaluating whether a claimnt is

di sabl ed, pursuant to 20 C F. R 8§ 404.1520, is as follows:

First, a claimant who a the time of his disability
claimis engaged in substantial, gainful enploynment is
not di sabled. Second, the claimant is automatically
deni ed benefits if the asserted inpairnment is not
severe, W thout consideration of his age, education, or
wor k experience. Third, if the asserted inpairnent is
severe, the claimant is perforce disabled if his

i npai rment neets or equals an inpairnment described in
t he Listings. Fourth, a claimant with a severe

i npairment that is not per se disabling is denied
benefits if he is capable of doing past rel evant work.
Fifth, a claimant who cannot return to past relevant
work is denied benefits if he can engage in work
avai l abl e in the national econony.

Lovel ace v. Bowen, 813 F.2d 55, 58 (5th Gr. 1987) (footnotes

omtted); see Martinez, 64 F.3d at 173-74; Wen, 925 F.2d at 125;

Selders, 914 F.2d at 618. Analysis of the fifth step includes

consideration of the claimant's residual functional capacity,



age, education, and work experience. see Selders 914 F.2d at

618; Lovelace, 813 F.2d at 58. A determ nation that a cl ai nant
i s disabled or not disabled at any step in the inquiry ends the

analysis. see Harrel v. Bowen, 862 F.2d 471, 475 (5th G

1988); Lovelace, 813 F.2d at 58 n.15. It is clear fromthe
record that the ALJ followed the five-step process. First, the
ALJ found the plaintiff was not currently engaged in gainful
enpl oynent. Second, w thout consideration to the plaintiff's
age, education, or work experience the ALJ determ ned certain
conditions of the claimant to be severe and certain others not,
as previously addressed above. Third, those conditions found to
be severe were not contained in the listings of the controlling
regul ation.?2 Fourth, the ALJ found the plaintiff could not
perform past relevant work. Finally, although the plaintiff
could not do past relevant work, the ALJ determ ned he could
performcertain qualified sedentary work available in the
national econony as identified by the vocational expert.
Addressing the plaintiff's first argunent, the standard for
whet her an inpairnent is severe wwthin the meaning as set forth

in Stone v. Heckler is as follows: "[a]n inpairnment can be

considered as not severe only if it is a slight abnormality

[ having] such mninal effect on the individual that it would not

2 Alisted condition renders the claimant per se disabl ed.
20 C F.R 88 404.1520(d), 416.920(d), 404P app. 1 (1996).
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be expected to interfere with the individual's ability to work,
irrespective of age, education, or work experience." Stone, 752
F.2d at 1101. It is clear fromthe record the ALJ determ ned
several of the plaintiff's inpairnments to be severe, but as set
forth above, the analysis does not end there. Proceeding to the
third step in the process, the ALJ properly determ ned, and the
plaintiff does not deny, his severe inpairnents were not |isted
as per se disabling as provided in the Social Security Act.?3
Finally, applying the fifth step and adopting the opinion of the
vocational expert, the ALJ articul ated specific sedentary work
the plaintiff could still perform Wth regard to the
i mpai rments not found to be severe by the ALJ, it is significant
that the plaintiff has testified these inpairnments do not prevent
him fromworking. Accordingly, applying the standard set forth
in Stone, the ALJ was not erroneous in determ ning they were not
severe because they did not "interfere with the [plaintiff's]
ability to work."” 1d. The ALJ followed the process through the
fifth step and ultimately determ ned, despite certain severe
inpairnments, the plaintiff was capable of performng qualified
sedentary work. The undersigned finds no error in this
application and hol ds the proper standard was appli ed.

Turning to the plaintiff's second argunent, the undersigned

addresses the issues of whether the ALJ properly considered the

*ld.



testinony of the vocational expert, naned specific jobs avail able
to the plaintiff, and properly considered the credibility of the
plaintiff's allegations of pain. It is uncontroverted the expert
opined that taking all the plaintiffs allegations of inpairnent,
[imtation and severe pain as true, there would be no jobs

avai lable for the plaintiff to perform However, the ALJ al so
posed three additional hypothetical situations to the vocational
expert, based on identical facts, with only one variation; the

| evel of pain. The first hypothetical assuned sone pain, the
second assuned noderate pain, and the third assunmed severe pain.
Thus, the expert rendered a total of four opinions. The first
and fourth opinions assuned severe pain existed, and the expert
concl uded they would preclude the plaintiff fromworking. The
second and third opinions assuned sone and noderate pain
respectively, and the expert concluded neither would preclude the
plaintiff fromdoing certain sedentary work. Based on the second
and third opinions, the vocational expert determ ned at | east
three particular job types were still available to the plaintiff,
i.e., self service booth cashier, ticket taker, and ticket

seller.* Based on the record, it is clear the ALJ properly “found

* The vocational expert considered the plaintiff’s need for
a sit/stand option and the [ evel pain when rendering this
opinion. (See Tr. at 163.) The total nunber of positions for
the named job classifications were determned to be 4,500 in this
state and 275,000 in the national econony. (See Tr. at 164.) In
addition, the expert testified that the three nanmed job
cl assifications were exanples, and that other simlar jobs would
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that [the plaintiff] could not performthe full range of
sedentary work activity and expressly relied upon the vocati onal
expert's identification of jobs as evidence of [the plaintiff's]
ability to performwork in the national econony, despite [his]

nonexertional limtations." Vaughan v. Shalala, 58 F.3d 129, 132

(5th Gr. 1995). Moreover, despite the plaintiff's argunment to
the contrary, the ALJ's articulation of three job types, based on
the opinion of the expert, possessed sufficient specificity.
| ndeed, “[t]o insist . . . that the ALJ nust consider not sinply
the exi stence of generic jobs such as cashier but their specific
wor king conditions is incorrect. [This would cone] close to
argui ng that the vocational expert nust identify specific jobs
open to a particular clainmnt, an exercise both futile,
overwhel m ng, and unnecessary." Vaughan, 58 F.3d at 132.

The Fifth Crcuit has addressed the special nature of

applicants requiring a sit/stand option. Scott v. Shalala, 30

F.3d 33, 34-35 (5th Gr. 1994). In Scott, the plaintiff
required the sane sit/stand option as the plaintiff in this case.
Scott, 30 F.3d at 34. The court held this condition prevented a
rigid application of the nedical-vocation guidelines to determ ne
job types available to the plaintiff. [1d. As a result, the
court determned the ALJ nust rely on the testinony of the

vocational expert in order to properly evaluate the job types

al so be avail abl e. | d.



available to the plaintiff. [d. The court in Scott concluded
the ALJ erred by relying on the nedical -vocational guidelines and
maki ng only a “passing reference” to the expert’s testinony. 1d.
at 35 n.3. This facts in this case are distinguished fromthose
in Scott. Here, the record shows the ALJ frequently consi dered
the expert’'s testinony. Also, the ALJ did not determ ne the job
types available to the plaintiff based on the guidelines, but on
the testinony of the expert. Therefore, based on the foregoing,
it is clear the record as a whol e denonstrates the ALJ gave
proper consideration to the expert's testinony, and properly
articul ated specific jobs available to the plaintiff in the
national econony. As such, this court finds substantial evidence
to support the ruling of the ALJ.

Turning to the credibility of the plaintiff, this court
recognizes it is wthin the discretion of the ALJ to evaluate the

subj ective conplaints of pain by the plaintiff. see Wen, 925

F.2d at 128; Harrel, 862 F.2d at 480; Scott, 30 F.3d at 35 n. 2.
The determ nations of the ALJ are "entitled to considerable
deference." Wen, 925 F.2d at 128; see Scott, 30 F.3d at 35 n.2;

Janmes v. Bowen, 793 F.2d 702, 706 (5th Cr. 1986). |In order to

be di sabling, "pain nust be constant, unremtting and wholly
unresponsive to therapeutic treatnment.” Harrel, 862 F.2d at 480;

see Wen, 925 F.2d 128; Haywood v. Sullivan, 888 F.2d 1463, 1470

~—

5th Cr. 1989). Here, the ALJ specifically found "the
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claimant's subjective conplaints [were] not credible in
establishing pain of a '"disabling’ nature . . . . [and that]
[t]he record sinply [did] not reveal any frequent, severely

i ntense pain of such a '"disabling" nature.” (Tr. at 13.) In
reaching this conclusion, the ALJ gave due consideration to the
plaintiff's nmedical conditions, treatnments, hospitalizations, and
medi cations. (See Tr. at 13.) The ALJ "considered the
interrelation of the objective nedical and psychol ogi cal

findi ngs, the diagnoses and notes of exam ni ng physicians, and
the [plaintiff's] own subjective conplaints of disconfort."” |[d.
In addition, the ALJ specifically articul ated why he determ ned
the plaintiff's subjective conplaints were not credible. 1d. It
is clear fromthe record as a whole the ALJ thoroughly consi dered
all relevant factors regarding the plaintiff's allegations of
pai n, as such the undersigned gives deference to his

determ nation. Therefore, this court finds the substanti al
evidence in the record viewed as a whol e supports the ALJ's
conclusions. Accordingly, this court is of the opinion the

Magi strate Judge’ s Report and Recommendati ons shoul d be approved,

and the petitioner's request for relief under 8 405 (g) is hereby

deni ed.

A separate order in accordance with this opinion shall issue
t hi s day.

T™™HS day of April, 1997
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United States District Judge



IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

DAVI D HARRI S
PLAI NTI FF

VS. Docket No. 1:96cv74-D-B
COW SSI ONER OF SOCI AL

DEFENDANTS
SECURI TY

ORDER DENYI NG PETI TI ONER' S REQUESTED RELI EF
UNDER 42 U.S. C. 8§ 405 (Qq)

Pursuant to a nmenorandum opinion issued this day, it is
her eby ORDERED t hat :

1) the petitioner's objection to Magi strate Judge Eugene
M Bogen's report and recommendations is hereby OVERRULED

2) the report and recommendati on of Magi strate Judge
Eugene M Bogen is hereby APPROVED and adopted as the opinion of
this court.

3) the petitioner's request for relief under 8§ 405 (g) is
her eby DEN ED.

Al'l nmenoranda, affidavits, exhibits and other matters
considered by the court in ruling on these notions are hereby
i ncor porated and nmade a part of the record.

ORDERED t hi s day of April, 1997.

United States District Judge



